
RESOLUTION NO. 2001·28

BE IT RESOLVED AND ORDERED that the Mayor be and is hereby authorized

and directed to execute an agreement on behalf of the City of Elk Grove in connection

with Boulder Glen Investors, a California General Partnership and the subdivision

designated as Sheldon Estates II Unit No.1 A in the form hereto attached, and for all

matters incidental thereto, and to do and perform everything necessary to carry out the

purpose of this resolution.

PASSED AND ADOPTED by the City Council of the City of Elk Grove on this

16th day of May 2001.

/1:L.<. t2 (l1hQ_cd,--_

~S COOPER, MAYOR
CITY OF ELK GROVE

ATIEST:

~CLERK
CITY OF ELK GROVE

AYES:

NOES:
ABSTAIN:
ABSENT:

Briggs, Cooper, Leary,
Scherman, Soares
None
None
None

APPR,9VED A) TO FORM:

,. yf i-\
( '-----~~-~

Af\iTHONY MANZANETTI,
CITY ATTORNEY
CITY OF ELK GROVE



NO FEE DOCUMENT per Government Code § 6103
RECORDING REQUESTED BY AND
WHEN RECORDED MAll. TO:

CITY OF ELK GROVE
P. O. Box 1776
Elk Grove, CA 95759
Attention: City Clerk

SUBDIVISION IMPROVEMENT AGREEMENT

This Agreement is made and entered into this day of ..j

----> by and between the City ofElk Grove, hereinafter referred to as "City," and BOULDER
GLEN INVESTORS A CALIFORNIA GENERAL PARTNERSHIP hereinafter referred to as
"Subdivider."

RECITALS

A. Subdivider has presented to the City a parcel map or final map ofa proposed
subdivision of land located within the corporate limits of the City that has been prepared in
accordance with the Subdivision Map Act of the State ofCalifornia, the subdivision ordinances
of the City, and the tentative map ofthe subdivision previously approved by the City Council.

B. The proposed subdivision of land is commonly known and described as
SHELDON ESTATES II UNIT NO. lA, and is hereinafter referred to as "the Subdivision."

C. Subdivider has requested approval of the parcel map or final map prior to the
construction and completion of the public improvements, including, but not limited to streets,
highways, public ways, sidewalks, curbs, gutters, storm drainage facilities, public utility
facilities, design standards which are part of the provisions for lot grading and drainage in or
appurtenant to the Subdivision, and other public improvements that are required by the
Subdivision Map Act, the subdivision ordinances of the City, the tentative map (and approvals
given in connection therewith), and final grading plan, if any, approved by the City. The
foregoing improvements are hereinafter referred to as "the Required Improvements."

NOW, THEREFORE, the parties agree as follows:

Performance ofWork. Subdivider agrees to furnish, construct and install at Subdivider's
own expense the Required Improvements as shown on the plans and specifications of the
Subdivision, a copy of which is on file in the office of the City Manager, and is incorporated
herein by reference, along with any changes or modifications as may be required by the City
Manager or the City Manager's designee (hereinafter "City Manager") due to errors, omissions,
or changes in conditions. The plans and specifications ofthe Required Improvements may be
modified by the Subdivider as the development progresses, subject to the prior written approval
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ofthe CityManager. The total estimated cost ofthe Required Improvements, as determined by
the CityManager, is TWOHUNDRED TInRTY-THREETHOUSAND ONE HUNDRED
DOLLARS ($233.100.00).

Work: Satisfaction ofCityManager. All of the work on the Required Improvements is to be
done at the places, ofthe materials, and in the manner and at the grades, alJ as shown upon the
approved plans and specifications and the City's Improvement Standards and Specifications, to
the satisfaction ofthe CityManager.

Injury to Public Improvements, Public Propertyor Public Utilities Facilities. Subdivider
shall replace or repair, or havereplaced or repaired, all public improvements, public utility
facilities, and surveying or subdivision monuments which are destroyed or damaged in the
performance ofanywork under this Agreement. Subdivider shall bear the entirecost of
replacement or repairs ofany and aU public or privateutility property damaged or destroyed in
the performance ofanywork done underthis Agreement, whether such property is owned by the
United States or any agency thereof, or the State ofCalifornia, or anyagency or political
subdivision thereof, or by the Cityor anypublic or private utility corporation or by any
combination of such owners. Anyrepair or replacement shalJ be to the satisfaction of the City
Manager.

Inspection by City. Subdivider shall at all times provide safeaccessfor inspection by the
Cityto all parts ofthe Required Improvements and to all places where the Required
Improvements are in preparation.

Subdivider's Obligation to WarnPublic Dyring Construction. Until final acceptance of the
Required Improvements, Subdivider shall givegood and adequate warning to the public of each
and every dangerous condition existing in said improvements, and will take reasonable actions to
protect the public from such dangerous condition.

Superintendence by Subdivider. Subdivider shall require eachcontractor and subcontractor
to have a competent foreman on thejob at all timeswhenthat contractoror subcontractor, or any
employee or agent thereof, is performing work on the Required Improvements. In addition,
Subdivider shall maintain an office with a telephone and Subdivider or a person authorized to
makedecisions and to act for Subdivider in Subdivider's absence shall be available on the job
site within three (3) hours ofbeing called at such office by the Cityduring the hours of9:00
A.M. through 5:00P.M., Monday throughFriday, or anyother day or time whenwork is being
performed on the Required Improvements.

Work: Time for Commencement andPerformance. Work on the Required Improvements
[has beencommenced by the Subdivider/shall commence on or before the III dayofAPRIL,
2001.] and shall be completed on or beforethe 1st day of APRIL. 2003; provided, however, that
the Required Improvements shall not be deemed to be completed until accepted in writing by the
City.

Timeof Essence: Extension.

a. Timeis ofthe essence of this Agreement. The dates for commencement
and completion ofthe Required Improvements may not be extended, exceptas provided in this
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paragraph. The CityManager may extend the dates for a maximum of one hundred and eighty
(180) daysdue to delays in the work actually causedby inclement weather, riots, strikes,
lockouts, fires, earthquakes, floods and conditions resulting therefrom, or for other reason
beyond the controlof the Subdivider. Extension of the dates for any other cause or beyond one
hundred and eighty (180) days shall be madeonlyby the CityCouncil. Extensions shall be
grantedonly upon a showing ofgood causebythe Subdivider. The City Councilor City
Manager, as appropriate, shall be the soleand final judge as to whethergood cause hasbeen
shown to entitlethe Subdivider to an extension.

b. Requests for extension ofthe commencement and/or completion date shall
be inwriting and delivered to the City in the manner hereinafter specified for service ofnotices.
An extension oftime, ifany, shall be grantedonly in writing, and an oral extension shall not be
valid or binding on the City.

c. In the event the Cityextends the time ofcommencement and/or
completion of the Required Improvements, suchextension maybe granted without notice by the
Cityto the Subdivider's surety and shall in no way release anyguaranteeor security givenby the
Subdivider pursuant to this Agreement, or relieve or release those providing an improvement
security pursuant to thisAgreement. The suretyor sureties, if any, in executing the securities
shall be deemed to have expressly agreed to anysuchextension oftime.

d. In granting anyextension oftime, the Citymay require new or amended
improvement security in amounts increased to reflect increases in the costs ofconstructing the
Required Improvements or impose other conditions to protect its interests and ensure the timely
completion of the Required Improvements.

Utility Undergrounding and Relocation Costs. Subdivider shaH assume all costs for utility
and cabletelevision undergrounding and/or relocation which is not the responsibility ofthe cable
television, gas, electric, telephone, or other utility company under the terms ofthe franchises
with the Cityor otherwise imposed upon the utility companies by law.

Improvement Security. Concurrently with the execution ofthis Agreement, the Subdivider
shall furnish the Citywith:

a. Faithful Performance Security. Subdivider shall provide faithful
performance security as set forth in the Elk GroveMunicipal Code section 22.80.050 to secure
faithful performance of this Agreement (the "faithful performance" security). This security shall
be in the amount ofone hundred percent (100%) of the total estimated cost of the Required
Improvements, as determined by the CityManager.

b. Payment Security. Subdivider shall also provide payment security as set
forth in the Elk Grove Municipal Code section 22.80.050 to secure payment to the contractor,
subcontractors and to persons renting equipment or furnishing laboror materials to themfor the
work (the "payment security"). Thissecurity shall be in the amount offifty percent(5001c») ofthe
total estimated cost of the Required Improvements, as determined by the CityManager and shall
securethe obligations set forth inTitle 15 (commencing with Section 3082) ofPart 4 ofDivision
3 of the Civil Code ofthe State of California.
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c. Guarantee and Warranty Security. Subdivider shall also file with this
Agreement a "guaranteeand warrantysecurity" in the amount often percent (10%) ofthe total
estimated cost ofthe Required Improvements, as determined bythe CityManager, to guarantee
and warrant the Required Improvements for a period ofone year following their completion and
acceptance againstany defective work or labordone, or defective materials furnished.

d. Monument Security. Subdivider shall also file with this Agreement a
"monument security" in the amount of one hundred percent (100%) of the total estimated cost of
the installation of survey monuments in the Subdivision, as determined by the CityManager,
which total cost is in the amount of ONETHOUSAND SEVEN HUNDRED SIXTY & NO/IOO
($1,760.00), to guaranteeand securethe placement ofsuch monuments.

e. All required securities shall be in a form approved by the City Attorney.

f. Anybondssubmitted as security pursuant to thissectionshall be executed
by a surety company authorized to transact a suretybusiness in the State of California. These
bonds shall be furnished on the forms enclosed following this Agreement and shall be
satisfactory to the City. The bonds shall be obtained from a responsible corporate surety(or
sureties) acceptable to the City, which is licensed by the State ofCaJifornia to act as suretyupon
bonds and undertakings and which maintains in this State at least one officefor the conductof its
business. The surety(or sureties) shall furnish reports as to its financial condition from timeto
timeas requested by the City. The premiums for saidbonds shall be paid by Subdivider.

g. (1) Any bondssubmitted as security pursuant to this section shall be
furnished by companies who are authorized and licensed by the Insurance Commissioner as
"admittedsurety insurers." The suretyshall provide the Citywith the documentation required by
Section 995.660ofthe California Code of Civil Procedure. Bonds must be approvedby City.
Beforeapproving the proposedsuretyand in order to assess the sufficiency of the Surety, the
Surety shall providethe Citywith the documentation set forth in Section 995.660of the
California Code ofCivil Procedure.

(2) Execution ofthis document shall constitutethe City's formal
request to the insurerto provide the Citywith the documentation set forth in Section 995.660of
the California Code ofCivil Procedure, including but not limited to:

(a) The original, or a certified copy, of the unrevoked appointment,
powerofattorney, bylaws, or other instrument entitling or authorizing the personwho executed
the bond to do so;

(b) A certified copyof the certificate of authorityof the insurer
issued by the Insurance Commissioner;

(c) A certificate from the clerkofSacramento County that the
certificate of authority ofthe insurerhas not beensurrendered, revoked, canceled, annulled, or
suspended or, in the event that it has, that renewed authority has beengranted; and
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(d) Copies ofthe insurer's most recentannual statement and
quarterly statement filed with the Department of Insurance pursuant to Article I0 (commencing
with Section900) ofChapter I of Part 2 ofDivision I of the Insurance Code.

h. No change, alteration, or addition to the termsofthis Agreement or the
plans and specifications incorporated herein shan in anymanner affect the obligation ofthe
sureties. exceptas otherwise provided bythe Subdivision Map Act.

i. The securities shall be irrevocable. shall not be limited as to time(except
as to the one-year guaranteeand warranty period) and shall provide that they maybe released, in
whole or part, onlyupon the written approval ofthe CityManager and as provided in paragraph
II. All securities provided pursuant to this Agreement shall expressly obligate the surety for any
extension of timeauthorized by the Cityfor Subdivider's completion ofthe Required
Improvements. whetheror not the suretyis given noticeof suchan extension by the City.

Release of Security.

a. Guarantee and Warranty Security. Any unused portion of the guarantee
and warranty security may be released one yearafter acceptance of the Required Improvements
by the CityCouncil. The amount to be released shall first be reduced by the amount deemed
necessary by the Cityto correct anydefects in the Required Improvements that are known or
believed by the Cityto existat the end of the guaranteeand warranty period.

b. Payment Security. The payment security maybe released thirty-five (35)
daysafter passage ofthe timewithin which claims oflien are required to be recorded pursuant to
Article 3 ofChapter2 ofTitle 15ofPart 4 of Division 3 of the Civil Code (commencing with
Section 3114). but in no event shall such security be released prior to one hundred and twenty
(120) daysafter acceptance ofthe Required Improvements by the CityCouncil. The amount to
be released shall first be reduced by the total ofall claims on which an action has beenfiled and
noticethereofgiven in writing to the City. Cityexpressly may require the surety not to release
the amount of security deemed necessary byCityto assurepayment of reasonable expenses and
fees, including reasonable attorney's fees.

c. Faithful Performance Security. The faithful performance security may be
released upon acceptance ofthe Required Improvements bythe City Council.

d. Monument Security. The monument security may be released upon
acceptance of the required monument installation by the CityManager.

Inspection and Other Fees. The Subdivider shall pay to the City all fees imposed in
connection with the construction and inspection of the Required Improvements. These fees must
be paid in full prior to the City's acceptance ofthe Required Improvements. The fees referred to
aboveare not necessarily the onlyCityfees, charges or other costs that havebeen, or will be,
imposed on the Subdivision and its development. and this Agreement shall in no way exonerate
or relieve the Subdivider from paying such other applicable fees, charges, and/orcosts.
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Defense. Indemnification andHoldHarmless. The Subdivider shall defend, indemnify, and
hold hannJess the City, its officers, employees, agents, andelective and appointive boards from
anyand all claims, losses, damages, including property damage, personal injury, including death,
costs, including attorney fees, and liability of any kind or nature directly or indirectly arising out
of or in anywayconnected with performance underthisAgreement and/or the construction of
the Required Improvements bythe Subdivider, contractor or anysubcontractor, or of anyperson
directly or indirectly employed by, or acting as agent for the Subdivider, contractoror any
subcontractor. saveandexcept those matters arising from the sole, active negligence of the City.

This defense, indemnification and hold hannJess provision shall extend to claims,
losses, damage, injury, costs, including attorney fees, and liability for injuries occurring after
completion ofthe construction ofthe Required Improvements as well as during construction, and
shall apply regardless of whether or not the Cityhas prepared, supplied or approved the plans
and/or specifications for the Required Improvements or has inspected or accepted the same.
Acceptance of insurance required underthis Agreement shall not relieve Subdivider from
liability underthisdefense, indemnification and hold hannJess provision.

The parties intend that this provision shall be broadly construed to effectuate its
purpose.

Environmental Warranty.

a. Prior to the acceptance ofanydedications or improvements by City.
Subdivider shall certify and warrant that: neither the property to be dedicated nor Subdivider are
in violation ofanyenvironmental law and neither the property to be dedicated nor the Subdivider
are subject to anyexisting, pending, or threatened investigation by any federal, state or local
governmental authority underor inconnection withanyenvironmental law. Neither Subdivider
nor anythird partywill use, generate, manufacture, produce, or release, on, under, or about the
property to bededicated, any hazardous substance, except incompliance withall applicable
environmental laws. Subdivider has not caused or permitted the release of, and has no
knowledge ofthe release or presence of, anyhazardous substance on the property to be dedicated
or the migration of any hazardous substance from or to anyother property adjacent to, or in the
vicinity of, the property to bededicated. Subdivider's priorand present use ofthe property to be
dedicated has not resulted in the release of anyhazardous substance on the property to be
dedicated. Subdivider shall giveprompt written notice to Cityat the address set forth herein of:

Anyproceeding or investigation by anyfederal, state or local governmental authority with
respect to the presence of any hazardous substance on the property to be dedicated or the
migration thereoffrom or to anyother property adjacent to, or in the vicinity of, the property to
be dedicated;

Any claims made or threatened byany third party against Cityor the property to be dedicated
relating to anylossor injury resulting from anyhazardous substance; and

Subdivider's discovery of anyoccurrence or condition on anyproperty adjoining or in the
vicinity of the property to be dedicated that could causethe property to be dedicated or anypart
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thereof to be subject to anyrestrictions on its ownership, occupancy, use for the purpose for
which it is intended, transferability, or suit underany environmental law.

b. As used in this Agreement, the term"hazardoussubstance" includes any
hazardous or toxic substance or material or waste, including but not limited to all types of
gasoline, oil, and other petroleum hydrocarbons, asbestos, radon, polychlorinated biphenols
(PCBs), or any other chemical, material, controlled substance, object, condition, waste. Jiving
organism or any combination thereofwhich is or may be hazardous to human health or safety or
to the environment due to its radioactivity, ignitability, corrosivity, reactivity, explosivity,
toxicity, carcinogenicity, mutagenicity, phytotoxicity, infectiousness or other harmful properties
ofeffects, which is now, or in the future becomes, listed, defined or regulated in any manner by
anyfederal, state, or local Citybased directly or indirectly upon such properties.

Subdivider's Insurance. Beforesigning this Agreement, Subdivider shall haveobtained all
insurance required under this paragraph and suchinsurance shall havebeen approved by the City
Attorney as to form and sufficiency. Subdivider shall not allow any contractoror subcontractor
to commence work until similar insurance first shall havebeen so obtained by suchcontractoror
subcontractor and approved by the CityAttorney. All requirements herein provided shall appear
either in the bodyof the insurance policies or as endorsements and shall specifically bind the
insurance carrier. Any deductibles or self-insured retentions mustbe declared to and approved
by the City. Upon request by the City, Subdivider shall demonstrate financial capability for
payment of suchdeductibles or self-insured retentions.

a. Worker's Compensation Insurance. Subdivider shall maintain, during the
term ofthis Agreement, workers' compensation insurance for all of Subdivider's employees
employed at the site of improvement, and in case anywork is sublet, Subdivider shall require any
contractoror subcontractor similarly to provide workers' compensation insurance for all
contractor's employees or subcontractor's employees, unless suchemployees are covered by the
protection afforded bySubdivider. Subdivider shall indemnify and hold harmless the Cityfor
anydamage resulting to it, including attorney fees, from failure ofeither Subdivider or any
contractoror subcontractor to take out or maintain suchinsurance.

b. Commercial General Liability Insurance. Subdivider shall take out and
maintain duringthe term ofthis Agreement such commercial general liability insurance as shall
insure the City, its elective andappointive boards and commissions, officers, agents and
employees, Subdivider and any contractor or subcontractor performing work covered by this
Agreement against claims for damages for personal injury, including death, as well as against
claims for property or other damage which may arise from Subdivider's or any contractor's or
subcontractor'soperations hereunder, whethersuch operations are by Subdivider or any
contractoror subcontractor or byanyone directly or indirectly employed by either Subdivider or
any contractoror subcontractor. The insurance shall be in an amount not less than one million
dollars ($1,000,000) per occurrence.

Endorsements. Promptly upon execution of this Agreement and prior to commencement of
anywork, the Subdivider shall provide the Citywithcertificates of insurance and original
endorsements effecting coverage for all insurance policies required by this Agreement. The
endorsements and policies shall provide that thirty (30) dayswrittennoticeofany change or
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cancellation of the insurance policies will be provided to the City. Such insurance and
endorsements shall namethe City, its officers, employees, agents, boards, commissions, and
volunteers as additional insuredswith respect to liability arising out of the performance of any
work under this Agreement, and shall providethat such insurance is primary insurance with
respect to the interest of the City and that ofany other insurance maintained by the City. The
endorsements and policies shall include a severability ofinterests(cross-liability) clause, and
shall providethat no failure by the Subdivider to comply with any reportingrequirements in the
policy will injurethe rights of the City. The endorsements shallbe signed by a person authorized
by the insurer to bindcoverage on its behalf, and shall be in a form approved by the City
Attorney. If requested by the City, Subdivider agrees to furnish one copy ofeach required policy
or endorsement to the City, and additional copiesas requested in writing, certified by an
authorized representative ofthe insurer. Approval ofthe insurance by the City shall not relieve
or decreaseany liability of Subdivider.

Prevailing Wage. In the event it is determined that the Subdivider is required to pay
prevailing wages for the work performed under this Agreement, the Subdivider shall pay all
penalties and wages as required by applicable law.

Title to Required Improvements. The City shall not accept any real property to be dedicated
or the Required Improvements unlessthey are constructed in conformity with the approved plans
and specifications, approved modifications, if any, the approvedfinal or parcel map, and City
Improvement Standardsand Specifications, to the satisfaction of the CityManager. Until such
time as the Required Improvements are acceptedby the City, Subdivider shall retaintitle and
shall be responsible for, and bear the risk ofloss to, any ofthe improvements constructed or
installed.

Title to and ownership ofany real property to be dedicated and the Required
Improvements constructed under this Agreement by Subdivider shall vest absolutely in the City
upon completion and acceptancein writing ofsuch Required Improvements by City. The City
shall not accept the Required Improvements unless title to the Required Improvements is entirely
free from lien. Prior to acceptance, Subdivider shall supply the Citywith appropriate lien
releases, at no cost to and in a form acceptable to the City.

Re.pair or Reconstruction ofDefective Work. If, within a period ofone year after final
acceptanceby the City Council of the Required Improvements, any improvement or part ofany
improvement furnished and/or installed or constructed, or caused to be installed or constructed
by Subdivider, or any ofthe work done under this Agreement materially fails to fulfill any ofthe
requirements ofthis Agreement or the specifications referred to herein, Subdivider shall without
delayand without any cost to City, repair, replace or reconstruct any defective or otherwise
unsatisfactory part or parts of the improvements. If the Subdivider fails to act promptly or in
accordancewith this requirement, or if the exigencies of the situationrequire repairsor
replacements to be made before the Subdivider can be notified, then the City may, at its option,
make the necessary repairs or replacements or performthe necessary work, and Subdivider shall
pay to City the actual cost ofsuch repairs plusfifteen percent (15%) within thirty (30) days of
the date of billing for such work byCity.
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Subdivider Not Agentof City. NeitherSubdivider nor any ofSubdivider'sagents,
contractors, or subcontractors are or shall be considered to be agentsof the City in connection
with the performance of Subdivider's obligations under thisAgreement.

Notice ofBreach and Default. The following shall constitutea default under this Agreement:
IfSubdivider refuses or fails to prosecutethe work on the Required Improvements, or any part
thereof, with suchdiligence as will ensureits completion within the timespecified, or any
extension thereof. or fails to complete the Required Improvements within such time; if
Subdivider should be adjudged a bankrupt, or Subdivider should makea general assignment for
the benefit ofSubdivider'screditors, or if a receiver should be appointed in the event of
Subdivider's insolvency; or if Subdivider or anyof Subdivider's contractors, subcontractors,
agents or employees should violate anyof the provisions of this Agreement. In the eventof
Subdivider'sdefault, Subdivider shall be deemed to be in breach ofthis Agreement and the City
mayservewritten noticeupon Subdivider and Subdivider's surety, if any, of the breach of this
Agreement. Subdivider shall have fifteen (15) days from receipt ofwritten notice by City to cure
anydefault.

Breach of Agreement: Performance By Suretyor City. In the event Subdivider is in default
under this Agreement, and the applicable cure period set forth in paragraph 21 has expired
without such default having been curedby Subdivider, the City maythereafterdeliver a noticeof
breach to Subdivider's surety, if any, and such suretyshall have the duty to take over and
complete the work on the Required Improvements; provided, however, that if the suretywithin
fifteen (15) daysafter the serving of such noticeof breach upon it does not give the Citywritten
noticeofthe surety's intent to take over the performance of the Agreement, or does not
commence performance thereof within fifteen (15) days after noticeto the City of such election,
then the City may take over the work and prosecutethe same to completion by contract, or by
any other method the City may deem advisable, for the account and at the expense of the
Subdivider, and the Subdivider's surety shall be liable to the City for any excess cost or damages
incurred by the City. In such event, the City, without liability for so doing, maytake possession
ofand utilizein completing the work such materials, appliances, plantsor other property
belonging to Subdivider as maybe on the site of the work and necessary therefor. The remedy
provided by this paragraph is in addition to, and not in lieu of, other remedies available to the
City. The City reserves to itselfall remedies available to it at lawor in equity for a breachof
Subdivider's obligations under this Agreement. In addition to anyother remedy the City may
have, a breachof this Agreement by the Subdivider shall constituteconsent to the filing by the
Cityofa notice of violation against all the lots in the Subdivision. Subdivider agrees that the
choiceofremedy or remedies for Subdivider's breach shall be in the discretion ofthe City.

If the form of improvement security is other than a bond, the City, after giving
noticeofbreachof the Agreement, may proceed to collectagainst the improvement security in
the manner provided bylaw and bythe terms of the security instrument.

Building Permit Sign-Offor Issuance ofCertificate ofOccupancy. The City will not final or
signoff as complete anybuilding permit or issueany certificate ofoccupancy for any building
constructed within the Subdivision until and after suchtimethe City accepts the Required
Improvements.
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Notices. All notices required underthis Agreement shall be in writing, and delivered in
person or sent by registered or certified mail, postageprepaid.

Notices required to be given to City shall be addressed as follows:

CityManager
CityofElk Grove
P. O. Box 1776
Elk Grove, CA 95759

Notices required to be given to Subdivider shall be addressed as follows:

BOULDER GLENINVESTORS
Attn: Michael N. Witt
8447 WlNTERBERRY DRIVE
ELK GROVE, CA. 95624

Any party may change suchaddress by notice in writing to the other partyand
thereafter notices shall be addressed andtransmitted to the newaddress.

Waiver. The waiver by either party ofa breach by the other of any provision ofthis
Agreement shall not constitute a continuing waiver or a waiver ofanysubsequent breach of
eitherthe sameor a different provision ofthis Agreement.

Attorney Fees. In the eventany legal action is broughtto enforce or interpret this
Agreement, the prevailing party shall be entitled to an award ofreasonable attorney fees, in
addition to anyother reliefto which it may be entitled.

Personal Nature of Subdivider's Obligations!Assignment. All ofSubdivider's obligations
under this Agreement are and shall remain the personal obligations of Subdivider
notwithstanding a transfer ofall or anypart of the property within the Subdivision subject to this
Agreement, and Subdivider shall not assign any of its obligations underthis Agreement without
the priorwritten consent ofthe City.

ACQuisition and Dedication of Easements or Rights-of-Way. Ifany ofthe Required
Improvements are to be constructed or installed on land not within the Subdivision or an already
existing public right-of-way, no construction or installation shall be commenced before:

a. The irrevocable offerof dedication or conveyance to Cityof appropriate
rights-of-way, easements or other interests in real property, and appropriate authorization from
the property ownerto allow construction or installation ofthe Required Improvements, or

b. The issuance ofan order of possession by a court of competent jurisdiction
pursuant to the State Eminent Domain Law. Subdivider shall comply in all respects withany
suchorder ofpossession.

Nothing in this paragraph shall be construed as authorizing or granting an
extension oftimeto Subdivider for completion of the Required Improvements.
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Compliance with Laws. Subdivider, its agents, employees, contractors, and subcontractors
shall comply with all federal, state and local laws in the performance ofthe work required bythis
Agreement, including but not limited to obtaining all applicable permits and licenses.

No Vesting ofRights. Entering into this Agreement shall not be construed to vest
Subdivider's rights with respect to anychange in anyzoning or building law or ordinance.

Approvals by City. Any approval or consentthat is to be given bythe City under this
Agreement shaH be in writing, and any approval or consent that is not in writing shall not be
binding on the City.

Construction and Inte[pretation. It is agreedand acknowledged by Subdivider that the
provisions of this Agreement have been arrived at throughnegotiation, and that Subdivider has
had a full and fair opportunity to revise the provisions of this Agreement and to havesuch
provisions reviewed by legal counsel. Therefore, the normal rule of construction that any
ambiguities are to be resolved against the drafting party shall not apply inconstruing or
interpreting this Agreement.

Successors and Assigns -- Covenant Running With the Land. This Agreement shall inure to
the benefit of, and be binding upon, the successors and assigns of the respective parties. A
memorandum of this Agreement in the form attached hereto shall be recorded in the Office of the
Recorderof Sacramento Countyconcurrently with the final map or parcel map of the
Subdivision. This Agreement shall constitute a covenant running with the landand an equitable
servitude upon the real propertywithin the Subdivision.

Severability. The provisions ofthis Agreement are severable. If anyportion of this
Agreement is held invalid by a court of competent jurisdiction, the remainder of the Agreement
shall remain infull force and effectunJess amended or modified by mutual written consent of the
parties.

Actions. Any actionby any party to this Agreement, or any action concerning a security
furnished pursuant thereto, shall be brought in the appropriate court ofcompetent jurisdiction
within the Countyof Sacramento, State of California, notwithstanding any other provision of law
which may provide that such action may be brought in someother location. The law governing
this Agreement is the law of the State of California.

Integration. This Agreement is an integrated agreement. It supersedes all prior negotiations,
representations, or agreements, eitherwrittenor oral.

Modification. ThisAgreement may be amended onlyby a written instrument signed by the
parties. Subdivider shall bearall costs of amendments to this Agreement that are requested by
the Subdivider.
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IN WITNESSWHEREOF, the partieshave executedthis Agreement as follows:

CITY OF ELK GROVE

By: _

JamesCooper, Mayor
ATTEST:

City Clerk

APPROVED ASJO FORM:
/"

f

Anthony B. Manzanetti, City Attorney

BOULDERGLEN INVESTORS,

~ARTNEMHW

MICHAEL A.WITT, General Partner
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